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SOVEREIGNTY OF THE AIR 

When Grotius was a young lawyer he served for a time as counsel 
for the Dutch East India Company. Out of his early labors as a cor- 
poration lawyer there grew later two wonderful books — one the De 
Jure Belli et Pads, the greatest gift that any lawyer ever gave to the 
world, and the other, published in 1608, the Mare Liberwtn. In 1868, 
came to light the brief which he had written in a celebrated case in which 
the company had captured a rich Portuguese galleon in the Straits of 
Malacca. It was found that one chapter of the Mare Liberum had been 
taken bodily from this brief. At the time the book was written, Portu- 
gal claimed dominion of the eastern and England of the northern seas. 
John Selden of the Inner Temple, most famous of English legal scholars, 
answered Grotius by a work entitled Mare Clausum; but the stars in 
their courses fought against Selden and today the world rejoices in 
the freedom of the seas. 

Three hundred years have swept over that great controversy, and 
now in our own day again the international lawyers of the world are 
marshaled in controversy. This time they are contesting over the 
freedom of the air. Fauchille, like a new Grotius, is pleading the 
cause of aerial liberty, and English scholars once more are the advo- 
cates of exclusive dominion. This time, has the Englishman a better 
case than before? There are not a few jurists on the continent as well 
as in England who think that he has. 

At first thought there is something aimost revolting in the idea that 
this new and universal means of communication through the air, the 
latest gift of human genius, should no sooner be discovered than states 
should begin to raise invisible barriers against its exercise. A little 
reflection should convince us, however, that there can be no unchar- 
tered freedom anywhere. Man takes his law with him upon the seas, 
and the security of states and safety of mankind must make the very 
air subject to dominion. When men explore its azure depths obedience 
470 
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must fly with them. We live in the age when man has reached the 
poles and made conquest of the air! 

In one of the poems of Erasmus Darwin (1731-1802), the grandfather 
of Charles Darwin, we find these words: 

Soon shall thy arm, unconquered steam, afar, 

Drag the slow barge and drive the rapid car; 
Or on wide waving wings expanded bear 

The flying chariot through the streams of air; 
Fair crews triumphant leaning from above 

Shall wave their fluttering kerchiefs as they move; 
Or warrior bands alarm the gaping crowd 

And armies shrink beneath the shadowy cloud. 

It was expecting too much of any poet to prophesy a better motor than 
steam, or that men would fly on wings which do not wave at all. The 
poet Gray could no longer write of man that he inherits 

Nor the pride, nor ample pinion 

That the Theban Eagle bear, 
Sailing with supreme dominion 

Through the azure deep of air. 

And even yet we have not realized the vision of Tennyson, when he 

Saw the Heavens fill with commerce, argosies of magic sails, 
Pilots of the purple twilight, dropping down with costly bales. 

Entering upon an investigation of the subject of the sovereignty of 
the air with the innocent idea that it offered a new field of inquiry, I 
found that the literature of the topic is already so rich that to examine 
it all would be a serious task indeed. While the material in English is 
not very extensive, in French and German it is quite large, and so many 
acute minds have attacked the subject from its various points of view 
that nothing short of genius could accomplish originality in discussing 
it. The task is rather to select between the numerous views which have 
been propounded to deal with the new and interesting situation, than 
to find a solution of a problem never faced before. Having embarked, 
however, upon the sea, or perhaps I should say the air, of literature 
upon this subject, there was no help for it except to make my way to 
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land as best I could. It might be well to refer at the outset to some 
of this literature. 

The first treatment of the subject in this country with which I am 
acquainted is the article upon "The Law of the Air-Ship" by Governor 
Simeon E. Baldwin, published in 1910 in the fourth volume of this 
Journal, at page 95, he being also the draftsman of the first American 
statute upon the subject, the Connecticut Act of June 8, 1911. Gover- 
nor Baldwin inclines to the view that a man has no legal right at all 
over the air above his land so far as its occupation by others could not 
be of injury to his estate, pointing out that this is the modern and en- 
lightened view as embodied in the German Civil Code of 1900, Sec. 905, 
and the new Swiss Civil Code, Sec. 667. 

Upon the question of liability for a descent upon private property, 
Judge Baldwin supports the view that the aeronaut should be held ab- 
solutely liable for damage to others resulting from his flight, even in 
the absence of negligence. 

In the same volume of the American Journal of International 
Law, at page 109, will be found an article by Mr. Arthur K. Kuhn 
entitled "The Beginnings of an Aerial Law." Mr. Kuhn opposes the 
doctrine adopted by the Institute of International Law at its Ghent 
session of 1906 (Annuaire, 1906, p. 305) that the air is free and that 
states have only such rights over it in time of peace and in time of war 
as are necessary for their conservation, supporting the contrary view 
of Westlake that the state is sovereign over the superincumbent air, 
but that there is a right of innocent passage similar to that prevailing 
in territorial waters. Upon the question whether or not the passage 
of an air-ship over land is a trespass upon the rights of the landowner, 
he supports the suggestion of Sir Frederick Pollock that the scope of 
possible trespass is limited by that of effective possession, for example, 
that the passage of projectiles through the air at a great height would 
not be a trespass. No more should be the passage of an airship in 
regions where effective possession of the air is impossible. 

In Volume 5, page 171, of the American Political Science Review, 
Professor George Grafton Wilson, of Harvard University and the Naval 
War College, has declared himself for the principle that a state has 
jurisdiction over the aerial space above its territory and that the juris- 
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diction of the subjacent state is exclusive and any right of navigation 
of the air space ought to be arranged by international conferences. 

Professor Hershey's Essentials of International Public Law, published 
last year, contains chapters on the law of the aerial space in time of 
peace, and also on aerial warfare, with excellent bibliographies. Dr. 
Hershey accepts the analogy of the air to territorial waters. 

Let us turn now to some of the English writers. 

In a lecture upon the "Sovereignty over the Air," delivered before 
the University of Oxford on October 26, 1912, by Sir H. Erie Richards, 
Professor of International Law and Diplomacy, after stating that the 
true reason of the law which gives to states the sovereignty over the 
belt of the high seas adjoining their coasts and over the bays and other 
indentations on their shores, is that such rights are necessary for the 
preservation and protection of their territories, he claims that the same 
principle requires that states should have full sovereignty over the air 
above them, for the presence of any vessel overhead is a source of dan- 
ger to persons and property beneath. He claims that the English Aerial 
Navigation Act of 1911 is a direct assertion of sovereignty over all air 
vessels, irrespective of altitudes, and supports himself upon the proposi- 
tion that the passage of an aeronaut at any height over the land of 
another constitutes a trespass, citing the views of the judges in the 
cases of Pickering v. Rudd, (1815), 4 Camp. 219, 220; Kenyan v. Hart 
(1865), 6 B. & S. 249, 252; Wandsworth Board of Works v. United Tele- 
phone Co. (1884), 13 Q. B. 904; and Finchley Electric Light Co. v. Finch- 
ley Urban Council (1903), 1 Ch. 440. Indeed, he claims that this is also 
the private law of other countries as well. Since the private citizen 
has an unlimited ownership, by analogy the state should possess an 
unlimited jurisdiction. He contests the idea that there is any right of 
innocent passage through the air at any height, and points out that the 
range of cannon is now sufficient to cover any height of the air practical 
for the purposes of navigation. As a result of this position he maintains 
that in case of war it would be the duty of neutral states to hinder the. 
operations of belligerents above their territories, including the passage 
of air-ships of war. 

In an interesting article by H. B. Leech upon "The Jurisprudence 
of the Air," in the Fortnightly Review for August, 1912, the author points 
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out the difficulty which the use of air-ships will create in making a 
blockade effective. No one is under obligation to regard a blockade 
unless it is effective, and the necessity of having an air fleet to cut off 
access to beleaguered cities would be a new reason for equipping ships of 
war with aeroplanes. Mr. Leech favors the view that that portion of 
the atmosphere which is within the range of artillery situated upon 
the ground should be regarded as similar to the territorial waters of 
the state and subject to the servitude of innocent passage of air-ships of 
all nations, while aerial heights beyond the reach of artillery should be 
regarded like the high seas and free alike to air-ships of all nations. 
The difficulty in the application of this view is that when the aviator 
soars so high as to be beyond the reach of artillery, the air would be 
too thin for him to breathe, to say nothing of the intense cold of the 
upper heights. 

Upon the general subject of the law of the air, the most complete 
work in English is one so entitled by Dr. Hazeltine, of the University 
of Cambridge, published in 1911. In regard to the right of ownership 
of landowners usque ad coelum, while admitting that various dicta would 
indicate that this right exists, he concludes that the actual decisions 
of the courts go no further than to hold that the land owner has a pro- 
prietary right in the lower stratum of the air-space, a violation of this 
proprietary right giving the landowner the action of trespass (p. 69). 
He attaches considerable importance to the suggestion of Sir Frederick 
Pollock, already mentioned, that the scope of possible trespass might 
be limited by that of effective possession, and that as regards the air- 
space above this stratum effectively possessed, the remedy of the land- 
owner might well be nuisance rather than trespass (p. 73). In regard 
to the foreign law, he notes that the German Civil Code and the Civil 
Code of Switzerland do not allow the landowner to object to acts which 
he has no interest in preventing (p. 77). As to the liability of an aero- 
naut for acts producing damage without negligence on his part, he 
favors the doctrine of absolute liability just as in case of keeping wild 
animals (p. 84). This was the doctrine upheld by Dr. Sarfatti at the 
Verona Congress and adopted by Governor Baldwin (p. 86). Dr. Hazel- 
tine opposes the use of the atmosphere over neutral states for the pas- 
sage of belligerent aerial craft in order to reach the air-space beyond, 
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applying the same principle as in case of the marching of troops (p. 139), 
a doctrine for which there is certainly a great deal to be said, although, 
as we shall see, it is contrary to the views of M. Fauchille. 

Turning now to authorities in German, one of the earliest treatises, 
or perhaps I should say pamphlets, upon this subject is entitled Das 
Luftschiff im intemen Recht und Volkerrechi by Dr. F. Meili, a pro- 
fessor in the University of Zurich and a member of the Institute of In- 
ternational Law, published at Zurich in 1908. He tells us that on July 1, 
1908, one of Count Zeppelin's dirigible air-ships appeared in the atmos- 
phere of Zurich and in fact in the immediate neighborhood of the au- 
thor's house. This interesting stranger "lone wandering but not lost" 
made an appeal to his juristic conscience so that he straightway under- 
took to find a place for the air-ship in the law. He thereupon enters 
upon a discussion of the relation of the airship to the state, its position 
in private law, and even discusses the matter of procedure and the 
criminal law as applicable to such craft, concluding with a chapter 
from the standpoint of international law in which he contends for the 
position of the freedom of the air, limited by the necessity of protec- 
tion for the underlying state. As an appendix to this work is printed 
the project of M. Fauchille, the versatile editor of the Revue GSnSrah de 
Droit International Public, for the judicial regulation of air-ships, which 
was presented by this distinguished publicist to the Institute of Inter- 
national Law, of which he is a member, and will be found in the pro- 
ceedings of that eminent body in Volume 19, at page 19. This pro- 
ject is both interesting and ingenious, although it may be considered 
to some extent in advance of the times, as for example, in Article 18 
in which he provides what shall be the nationality of children born on 
board an air-ship. Dr. Meili is in hearty accord with the conclusion 
of the Institute of International Law in its session in Ghent in 1906, 
Annuaire, Volume 21, pages 327-329, in its first article where it is 
stated: "The air is free. States have over it in time of peace and 
in time of war only such rights as are necessary for their protec- 
tion." l 

(The later draft by M. Paul Fauchille of an international convention 
upon the legal regulation of air-ships in sixty-three articles will be found 
1 Text of the project printed in Supplement to this Journal, p. 147. 
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contained in the second volume of the Revue Juridique Internationale 
de la Locomotion ASrienne at page 206). 2 

Professor Zitelmann's article upon "Luftschiffahrtrecht" will be 
found in the 19th volume of the Zeitschrift fur Internationales Privat- 
und Offentliches Becht, at page 458 (1909), and was an address delivered 
before the international air-ship exposition at Frankfort. This con- 
tains one of the most powerful arguments in favor of the view of the 
absolute sovereignty of the state over the air space within its frontiers. 
After reviewing the previous literature on the subject, in which he calls 
attention, among other things, to the novel work of a Dalmatian lawyer, 
Pappafava, upon the powers of a notary upon the land, upon the water 
and in the air, published in 1901, Zitelmann points out the distinction 
between the air and the space which the air occupies and that it is only 
the latter which we have to consider. This is fundamental, for while a 
state cannot control the air, it can from below dominate the space in 
which the air exists. He shows the impossibility of making any hori- 
zontal division of the air for purposes of navigation and that the con- 
cern of jurisprudence is only with so much of space as is subject to the 
use of man. He maintains that the air is free only over unoccupied 
territory and over the open sea. He says: 

It is most to be desired that in its future international dealings the 
German Empire should place itself with entire decision upon this stand- 
point, which is the only one that permits it to remain master in its own 
house and to provide for its own safety as it shall think right. 

The argument bases itself upon the property rights of the landowner 
both above and below the surface. Since the state recognizes the rights 
of the private owner above the surface, it must have complete sover- 
eignty to protect them. He holds that it is impossible to conceive that 
a battle in the air should be permissible above neutral territory, on 
account of the dangers to the neutral state. A state has a complete 
right to exclude aliens. From the principle of full sovereignty over the 
air he solves the various cases of international private law or conflict 
of laws which would arise in case of air-ships. For legal purposes he 
brings the aviator down to the ground. So far as private law is con- 

2 Printed in Supplement to this Journal, p. 148. 
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cerned, his opinion is that established principles can easily be extended 
to cover any cases likely to arise. He advises hesitation in applying 
to aerial navigation the principles of the law of the sea rather than those 
of the ordinary law of the country. He, however, does not allow to the 
owner of land the right to forbid the passage of air-ships at a reasonable 
height. Where an aviator is compelled by necessity to make a landing, 
he should bear all the resulting expense, otherwise he thinks an aviator 
should not be liable for damages except for negligence, with an exception 
in case where he does an act which he is bound to know is likely to 
produce injury, such as, for example, emptying ballast. He quotes 
the proud proverb of Bremen, "It is necessary to navigate, it is not 
necessary to live." He would not hold the aviator liable for injuries 
done to land for which he is in no wise to be blamed or in case of in- 
juries due to accident, and does not agree to the proposition that the 
aviator should be liable to the owner of a piece of land upon which he 
has not alighted because of the damage done by curious crowds in 
running to his landing place. If a man is to be liable for drawing a 
crowd, no famous person dare show himself in the street. 

Reference should also be made to the article by Dr. Grunwald upon 
the air-space in its legal relation to the parts of the earth underneath, 
in 24 Archiv fur Offentliches Recht, 190 (1909), supporting the doctrine 
of the sovereignty of the underlying state, but excepting the right of 
innocent passage in favor of air-ships. 

The new Swiss Civil Code is the only one which has been promulgated 
since the discovery of aviation, and it is interesting to note that by 
Article 667 the property of a landowner above and below the soil is 
confined to the limits within which he has an interest in its use. This 
principle already existed in the Civil Code of the Canton of the Grisons, 
Article 185 dating from 1862. It is said that the limitation in the Swiss 
Code had nothing to do with aerial navigation. 

In regard to the French literature upon the subject, which is very 
copious, let it suffice to cite the elaborate article by M. Paul Fauchille 
entitled "Le Domaine Aerien et le Regime Juridique des Aerostats," 
in 8 Rev. Gin. de Droit Int. Pub., 414 (1901). I call your attention to the 
early date. This treatise might be called the opening gun in this battle 
of books. I think it is fair to say that the views of no one else have 
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as yet met with such wide acceptance as those of M. Fauchille, and 
even where one cannot agree with them, it is impossible not to admire 
their ingenuity. In 1912 there appeared a short treatise by M. Edouard 
d'Hooghe, honorary president of the Comitt Juridique International de 
V Aviation, entitled Droit Afrrien, which contains, after some discussion 
of the general subject, a commentary on the French Decret of Novem- 
ber 21, 1911, and gives an account of the Prussian ordinance in relation 
to aviation, and calls attention to proposed statutes upon the subject 
in California, Pennsylvania and New York. 

At the session of the Institute of International Law at Madrid in 
April, 1911, there was an interesting discussion upon the law of avia- 
tion. (Rev. GSn. Dr. Int. Pub., Vol. 18, p. 628). The time was found 
too limited to discuss M. Fauchille's project of 63 articles covering the 
regulation of air-ships in time of peace, in time of war, of captive bal- 
loons and of balloons without passengers. Certain principles, however, 
were discussed and voted upon by the members. With only two dis- 
senting votes, the Institute decided that a distinction should be made 
between public air-ships and private air-ships, and upon a like vote 
that each air-ship should have a nationality. The Institute also voted 
that the nationality of the air-ship should be that of the state where it 
is registered, and also that each state should decide for itself upon what 
conditions it will grant, suspend or withdraw registration. It was also 
agreed without objection that special indications are necessary by which 
the nationality of air-ships may be recognized. The Institute voted in 
favor of the principle of liberty of international aerial navigation, re- 
serving the right of states underneath to take the measures necessary 
for the proper security of themselves and of the persons and property 
of their inhabitants. 

The matter of citizens of one country registering their air-ships in 
another, led, after considerable discussion, to the adoption of a resolu- 
tion that a state which permits the registry of an air-ship belonging 
to a citizen of a foreign state ought not to assume to protect the air-ship 
within the territory of the state of its owner against the application of 
laws of such foreign state forbidding its citizens to register their air- 
ships in other states. 

The question of the use of air-ships in war evoked serious differences 
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of opinion, first, whether their use should be prohibited altogether, 
and, secondly, if used in war, what limitations, if any, should be placed 
upon their action. Holland opposed their use in any hostile enter- 
prise; Westlake, Fiore and Alberic Rolin opposed the throwing of 
projectiles from the air and pointed out the great expense of keeping 
air fleets in addition to the heavy burdens already borne by European 
states for armament. Von Bar pointed out the unfairness of allowing 
air-ships to be fired upon and yet not permitting them to defend them- 
selves in the only way possible. 

The final conclusion was that aerial warfare should be permitted, 
but upon the condition of not creating greater dangers for persons and 
property not engaged in war than in case of war upon land or the sea. 
The text of the resolutions adopted will be found in the Annuaire de 
I'Institut de Droit International, t. XXIV (1911), p. 346. The debate 
upon the subject is said to have been so warm that the learned members 
of the Institute actually held night sessions — something hitherto 
unheard of. 

This April session, 1911, was not the first occasion upon which the 
Institute of International Law voted in favor of the proposition that 
international aerial navigation is free, subject to the right of the under- 
lying states of fixing certain limits for its exercise in view of their own 
security and that of the persons and property of their inhabitants. At 
its earlier meeting in Ghent in 1906, having before it the question of 
aviation and of wireless telegraphy, Westlake contended for the position 
that the state has a right of sovereignty over the space above its soil, 
subject to a right of innocent passage for balloons or other machines of 
aviation, or for wireless telegraphy. He claimed that the right of sov- 
ereignty should be the rule and the right of passage the exception, and 
suggested the analogy of territorial waters. (21 Annuaire, 298). The 
resolution adopted by the Institute, however, was that the air is free 
and that states have no rights over it in time of peace or in time of 
war except such as are necessary for their protection. (21 Annuaire, 
327). 

In spite of Westlake's failure to carry the Institute with him, the 
view which he advocated is so admirable in its analogy to existing law, 
so suitable for the necessary protection of states, yet without giving 
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up the fundamental right of peaceful navigation of the air — to sur- 
render which might almost be called treason to humanity — his views 
have received the approval of numerous subsequent authors, and it is 
not impossible that they may ultimately prevail. 

When the legislator comes to enact his Code of the Air, he will find 
much of his work already done for him in the draft of an international 
code prepared under the auspices of the International Juridical Commit- 
tee on Aviation, which has already held two international congresses 
for this purpose, the earlier at Paris in 1911 and the later at Geneva in 
1912. This committee has published the Revue Juridique Interna- 
tionale de la Locomotion AeWienne, which has reached its third volume 
and contains in addition to the reports of the national subcommittees 
and the discussions in the preparation of the draft, current news of the 
jurisprudence of aviation and articles dealing with the legal questions 
to which the conquest of the air has given rise. The proceedings of 
the two congresses are also published separately. The organization of 
this committee was made under the auspices of the Aero Clubs of the 
different countries, and the work which has been done is not only in- 
teresting, but will prove of undoubted value in the legislation which 
the progress of aerial navigation will inevitably require. Attention 
should also be called to the international congress upon the same sub- 
ject at Verona in 1910, attended principally by Italian jurists, in which 
the congress resolved in favor of the doctrine of sovereignty over the 
air by the underlying states, tempered by the doctrine of the right of 
innocent passage of air-ships. It is not necessary to commit the states 
to any particular theory of sovereignty over the air in order for them 
to accomplish wholesome and useful laws, whether enacted by the sev- 
eral legislatures or embodied in international treaties. 

In the early discussions of the draft of a Code of the Air, the view 
suggested by a majority of the German subcommittee of the ComiU 
Juridique International de V Aviation was that the space above the ter- 
ritory of the state, including its territorial waters, should be regarded 
as a part of the territory of the state, but that no state should in time 
of peace forbid the innocent passage of foreign air-ships, and that acts 
done upon a foreign air-ship while in the air which do not affect the 
interests of the underlying state should be subject to the legal jurisdic- 
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tion of the state to which the air-ship belongs. This view was rejected 
by the Comitt as a whole in favor of the view that the navigation of 
the air is free and that underlying states have only the rights necessary 
to protect their own security and the exercise of private rights within 
their territory, and that of their territorial waters. 

The position that the state is sovereign of the overlying space, ad- 
vanced by the German committee was supported by the Austrian and 
Danish members, while the French project in favor of the freedom of 
the air was supported by the representatives of Belgium, Italy, Monaco, 
Turkey and the United States. The final decision reached was in favor 
of the position that aerial navigation is free and that states do not have 
over the space above their territory, including that over their terri- 
torial waters, other rights than those necessary to guarantee the na- 
tional security and the exercise of private rights. 

In the discussion of the German project, M. Paul Fauchille (1 Revue 
Juridigue Internationale de la Locomotion A&rienne, 135) said that if it 
was necessary to decide upon the legal nature of the aerial space, one 
would have to choose the freedom of the air with a reservation of the 
rights of the underlying states for their protection, and not the sover- 
eignty of the underlying states moderated by the right of innocent 
passage of air-ships. The first theory, he said, is the only one which truly 
assures aerial navigation without injuring on this account the legitimate 
interests of the states. With the second, a state would be able if it 
chose to close its atmosphere to the navigation of air-ships; the right 
of innocent passage, which in fact is acknowledged to them, accords 
very ill with the idea of sovereignty. In truth, either the state is sov- 
ereign or it is not — it is not half sovereign. Besides, what are we to 
understand by innocent passage? Nothing is more vague. This state 
would consider as innocent a passage which another would judge to be 
dangerous. In addition, the air by its very nature does not appear 
to be susceptible to sovereignty. Finally, with the German theory 
which admits the sovereignty of the state over space as a necessary 
consequence of the sovereignty of the state over its territory, the re- 
sult would be in time of war an inadmissible conclusion; since the air 
constitutes a necessary dependence of the land territory, the conclusion 
would follow that the air of a neutral state would be closed, not only 
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to the acts of hostility of belligerent air-ships, but even to their simple 
passage; the result would be that the states which have no communi- 
cation with each other except by way of the air of a neutral state would 
not be able to reach each other's atmospheres or to return to their own, 
in order to fight. Aerial war would be impossible for them, and this 
would result in putting certain states at a disadvantage as compared 
with others, which is not admissible. 

M. Fauchille seems to have abandoned entirely his earlier idea of 
fixing a zone in the air corresponding to the three-mile limit in terri- 
torial waters beyond which navigation should be absolutely free. A 
fundamental point in his theory is that the air is incapable of appro- 
priation in any real and permanent fashion. An aviator can no more 
be at rest in the air than can a bicyclist moving upon a highway. To 
remain in one place it is necessary to dismount, except in case of a cap- 
tive balloon. He regards the air, like the high seas, as a subject of 
common right in which many states may exercise their rights at the 
same time. The only limitation to the principle of freedom he draws 
from the right of each state to protect itself. His first report upon the 
subject will be found in 19 Annuaire de I'Institut de Droit International, 
at page 19, in which the various articles which he propounds are dis- 
cussed with some elaboration. In the same volume, at page 86, will be 
found the report of M. Nys upon the subject and in favor of an even 
more liberal freedom of the air. 

The essential difference between the high seas and the upper air was 
early pointed out by Westlake to be that the further off a vessel goes 
from the land, the less danger it becomes to the territory of the state, 
while in case of an air-ship, the higher it goes the greater the danger 
to the underlying state on account of the possible fall of objects from 
the air-ship or of the ship itself. 

A more recent expression of M. Fauchille's views will be found in 
the Annuaire de I'Institut de Droit International, Vol. 23 for 1910, at 
page 297, and at the close of his report is given his project of a conven- 
tion in relation to aerial navigation followed by a shorter project of 
Von Bar. 

Probably the most exhaustive work in English upon the subject is 
Air Sovereignty, by Dr. J. F. Lycklama, a translation of a work which ap- 
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peared first in French in a series of articles in the first volume of the 
Revue Juridique Internationale ale la Locomotion Ahienne, a work which 
not only gives the author's argument and conclusions, which are in 
favor of the unlimited sovereignty of the state over the air, but also col- 
lects the material showing the laws of various foreign states, from which 
analogies may be drawn. 

One of the most complete works upon the general subject of aerial 
law is that of Professor Enrico Catellani, of the University of Padua, 
entitled II Diritto Aereo, translated into the French by M. Bouteloup 
under the title Le Droit ASrien, published in Italian in 1911 and in 
French in 1912. The author has carefully examined the literature of 
the topic, the material contained in the discussions of the Institute 
of International Law, and the work of the Comite" Juridique Inter- 
national de V Aviation, beginning in 1909, in connection with draft- 
ing a Code of the Air, and also the communications from the various 
governments preliminary to the international conference upon aerial 
navigation, held in Paris, as well as the proceedings of the unofficial 
congresses held at Verona and elsewhere upon the subject of aerial 
navigation, so that the book contains an admirable survey of the data 
extant upon the subject. 

Upon the question of sovereignty over the air, Catellani would con- 
cede to the underlying state rights of sovereignty, but only so far as 
its interests require, following the analogy of the property owner under 
the most modern legislation in which his rights overhead are limited 
to such as he has an interest in exercising. He holds that the state 
ought to be able to forbid at any height in the space which dominates 
its territory whatever menaces its security or restrains its sovereignty 
or compromises in any manner whatever its use of its territory; but, on 
the other hand, the aerial space ought to be completely free from any 
dependence upon the subjacent state in that which concerns the use 
and especially the passage of the air in every case where such use and 
passage do not have the objectionable consequences indicated to the 
underlying state. 

He points out the interesting fact that Selden in his Mare Clausum 
argues the right of exclusive dominion over the high seas from the right 
of exclusive dominion over the air, saying that the sea is no more fluid 
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than the air. Catellani shows that in the Roman law the ownership of 
the soil did not extend to the heavens, such an idea being contrary to 
the practical spirit of the Roman law, and he regards the air as a thing 
common to all, of which everyone is entitled to the use. The most 
modern civil codes refuse to allow the right of ownership to extend be- 
yond the limits within which the owner of the soil has a real interest 
in its use, and such is also the tendency of the decisions of the courts. 
The same analogy should be followed as to the rights of sovereignty of 
the underlying state. So far as the state has no interest to preserve in 
the protection of its territorial rights, it should consider the aerial space 
as non-territorial. He suggests that in every part of the overlying 
space the state has full right of sovereignty for its protection and for 
the preservation of its interests, but at the same time that in all aerial 
space all men are entitled to the enjoyment of a common right of navi- 
gation. These two rights coexist throughout, the right of the state 
indeed only in the superjacent air, but the common right of humanity 
in the atmosphere everywhere. He emphasizes the necessity of inter- 
national legislation along the lines of the proposed Code of the Air, 
embodied in statutes which are not framed simply from the local point 
of view, but from the standpoint of international benefit. 

Upon the question of the liability of the aviator in case of accident free 
from negligence, he calls attention to the conclusion of the Congress 
of Verona, that responsibility ought to be limited to cases of negli- 
gence, as a more stringent rule would prove a handicap to the develop- 
ment of aviation. The interesting suggestion is made that for the regu- 
lation of aerial navigation, a body of international police will ultimately 
become necessary. The wreck of air-ships will call for peculiar provi- 
sions in order to protect the rights of the owner. He mentions nego- 
tiations begun upon the initiative of Mexico for a treaty of aviation 
between Mexico, the United States and Canada. I am informed by the 
Secretary of State, however, that nothing has been done towards an 
agreement on this subject. 

In case of crimes committed in the air, where the acts produce an 
effect in the underlying state, that state should have jurisdiction, while 
in case of acts in which the underlying state has no interest, the situa- 
tion should be treated like similar acts upon the high seas. 
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At this time it would be premature to lay down rules for the inter- 
national law of war, but the author believes that the civilized states 
should unite in laying down uniform regulations upon this subject. 
The rules applicable to international aviation should not only be uni- 
form but should also have the collective sanction of all the states. 

The author ridicules the idea of an aerial invasion commenced by the 
transportation in several hours of an army corps by means of aeroplanes 
as an episode worthy only of a fantastic romance. 

He has not, like Tennyson, 

Heard the heavens fill with shouting, and there rained a ghastly dew 
From the nation's airy navies grappling in the central blue, 
Far along the world-wide whisper of the South-wind rushing warm, 
With the standards of the peoples plunging through the thunder storm. 

At the second juridical conference on atrial navigation, held at Geneva 
the 28th and 29th of May, 1912, five new articles of the proposed Code 
of the Air were agreed upon, to the effect that an aeronaut on the high 
seas, or above land not belonging to any state, should be governed by 
the laws of his nationality; that when above a foreign state, acts on 
board the ship which are of a nature to compromise the security or public 
order of the underlying state should be governed by the legislation and 
subject to the tribunals of that state; that the liability for damage 
caused to persons or property in the underlying state should be governed 
by the law of that state, and that actions therefor may be brought either 
in its tribunals or in those of the nationality of the aeronaut; but that 
transactions in the air which are not of interest from the point of view 
of the security of public order of the underlying state remain subject to 
the jurisdiction of the nation to which the aeronaut belongs. Births 
or deaths upon an aerial voyage are to be put in the log of the vessel and 
communicated, at the first locality where the aeronaut lands, to the 
nearest national or consular authority of the nation to which the aero- 
naut belongs. 

At the meeting of the International Law Association in Paris on May 
29, 1912, there was an interesting discussion upon the subject of the 
jurisprudence of the air. Papers were read upon the liberty of the air 
and upon wrecks of air-ships. M. Fauchille read a paper in regard to 
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the International Judicial Committee on Aerial Navigation, calling 
attention to the labors of this body in the production of their draft 
Code of the Air, which is to embrace public law, private law, including 
commercial law, administrative law, taxation and penal law. Such 
elaborate provisions seem to us in America premature, but possibly this 
is due to the backward state of the art of aviation amongst us as com- 
pared with some other nations. M. Fauchille took occasion to set forth 
his doctrine that the principle of the liberty of the air is the only one 
favorable to the expansion of aerial navigation and that this right should 
not be abandoned to the good will of states. He recognizes among the 
restrictions necessary for the protection of the subjacent state the right 
to prevent flight above certain regions, such as fortified places and cities, 
the right to require them to take out a license and to have proper skill, 
to forbid the passage of aerial ships of war or foreign forces in the air, to 
exercise rights of police and superintendence over aeronauts while in the 
air, to subject them to its tribunals where damage is caused to its terri- 
tory or to persons upon its soil by reason of the acts of those in air-ships. 
M. Fauchille submitted seventeen articles already recommended by the 
committee in regard to public law covering the right of navigation, the 
nationality of vessels and the registration of aeronauts, the matters of 
alighting, of throwing things from air-ships and of wrecks. The most 
interesting of these is the first article, which provides that aerial naviga- 
tion is free, saving to the subjacent states the right to take measures on 
behalf of their own security and that of the persons and property of their 
inhabitants. In the discussion of this paper which followed, an Austrian 
delegate declared himself in favor of the German theory of the sov- 
ereignty of the state over the air, but subject to an international servi- 
tude of free passage. A paper was also read by Mr. Hazeltine, a reader 
in English law at Cambridge, upon the subject of state sovereignty in 
the air-space, taking the same position as in his volume on The Law of 
the Air, that the control of a state over the air-space above is absolute. 

The session reached no final conclusion upon the subject, but ap- 
pointed a commission to prepare a report upon the whole matter for their 
meeting at Madrid this year (1913). 

While, as shown by the discussions in the Institute of International 
Law, the Continental jurists for the most part favor the doctrine of the 
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freedom of the air, limited only by the security of the underlying states, 
one has only to turn to the treatise on Air Sovereignty by Dr. J. F. Lyck- 
lama to find this position denied in toto. After an examination of the 
various Continental codes and many of the decisions of Continental 
courts, the author comes out squarely for the position of the unlimited 
sovereignty of the states over the air above them. This author points 
out the difficulty of drawing any dividing line between the upper and 
lower levels of the atmosphere, and alludes to the fact that the improve- 
ments in the art of artillery are such that to concede to the underlying 
state the rights of sovereignty within the range of its guns would prac- 
tically result in turning over to the sovereignty of the underlying state 
the entire realm of the atmosphere in which aviation is practicable. 

The English position seems to be that the state has unlimited sov- 
ereignty over the air above its soil. This position is very clearly taken 
in Hazeltine's Law of the Air, and in February of this year the passage 
of foreign air-ships over certain areas of England was forbidden alto- 
gether. A certain nervousness has also been exhibited by the Russians, 
and complaints have been made of their firing upon German air-ships 
which had not crossed the Russian border. The German military air 
fleet is believed to have a greater predominance over the fighting air 
craft of other countries than the English navy has over their navies, 
and the prospect of foreign vessels exploring the atmosphere of England 
and testing out by experiment the possibility to carry on serious opera- 
tions there is enough to disturb the equanimity of an Englishman and 
also to point out the necessity of allowing to each state, for the purpose 
of its defense, all necessary control of the atmosphere overhead both in 
peace and in war. It would be preposterous to suppose that England 
would be bound by the rules of international law to submit to unregu- 
lated cruises of air-ships above its territory, something likely to result in 
enormous mischief to the country in times of war, since the long journeys 
already made by the Zeppelin ships demonstrate only too clearly their 
ability to become formidable engines of war. 

On the other hand, in dealing with the question of the actual power of 
the state over the air, it should be borne in mind that a height is soon 
reached at which the air becomes no longer suitable for respiration or for 
the maneuvers of the flying craft, and that with the present progress of 



488 THE AMERICAN JOURNAL OV INTERNATIONAL LAW 

artillery intended for use in firing Upon air-ships, it is practically pos- 
sible for a state to exercise authority over the atmosphere above its soil 
so far as it is available for aviation. It is conceded by all that the right 
of aerial navigation is unlimited so far as the air over the high seas is 
concerned, and the same principle should undoubtedly be applicable to 
air above maritime highways., which are open to the ships of all nations. 
To compel air vessels, however, to follow the devious paths of the seas 
would be to lose one of the principal advantages of the use of the air, 
which lends itself to a much greater extent than the sea to journeys upon 
a direct line. It substitutes an air line for a water route between two 
points. The air over territorial waters might perhaps be conceded to be 
subject to the sovereignty of the state to the same extent as the terri- 
torial waters themselves. In such air, as in the territorial waters, there 
would exist the right of innocent free passage for the ships of all nations, 
with the exception of vessels of war when the state chooses to exclude 
them. But it is a necessary consequence of the doctrine that the state 
has absolute control of the air within its borders for every purpose, that 
it may refuse to permit the passage of flying craft even for the most inno- 
cent purpose, and it is conceivable that in this manner such a country 
as, for example, Switzerland or Servia, could be deprived absolutely of 
access through the air. This is following the swing of the pendulum 
too far, and it would be unfortunate to seek repose in such a con- 
clusion. 

The maxim that "he who owns the earth owns it to the Heavens" is 
no more worthy of respect than the other maxim that the "air is free to 
all," and the expression "free as the air" certainly would have very 
little significance if persons were not allowed to go about in it. It seems 
impossible to divide the air into zones below a certain height to belong 
to the underlying state, and above a certain height to be free for purposes 
of innocent navigation, and while the safety of the state should receive 
every possible protection against spying, smuggling, violation of quaran- 
tine, the entry of criminals, and the like, since the normal state of nations 
is peace and not war, it ought not to be possible for a state to put an end 
absolutely to all kinds of aerial navigation over its frontiers. The right 
of the state to protect itself ought to be limited by the reasonable neces- 
sity of protection, and a general interdict on the passage of flying 
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machines over the soil ought not to meet with the approval of inter- 
national jurists anywhere. 

When some future William Tell shall address the storms of his native 
land: "Blow! Ye are the winds of liberty," I hope no jurist will be 
found to answer, "On the contrary, William, these are the winds of 
Switzerland, and any foreigner riding on the gale will be sentenced to 
six months imprisonment at hard labor." 

The air-ship offers a new facility not only for the evasion of the cus- 
toms and quarantine laws of the states, but for the introduction of un- 
desired aliens. It is related that when the first aviator safely alighted 
upon the English shore, he was shortly waited upon by the customs 
officers of the realm inquiring if he had anything to declare, and while 
this incident created some humor at the time, it will obviously become 
necessary when air fleets are common. Indeed, according to the news- 
papers, at Luneville last April, France collected the sum of $2,000 cus- 
toms charges from a German military air-ship which descended in its 
territory. This is, of course, one way of conveying a delicate intimation 
that visitors are not expected. If a sea-going vessel by stress of weather 
or losing its way in a fog should come into a French harbor or upon the 
French coast, the skipper would certainly not expect to pay tariff charges 
for having imported the vessel. It seems rather a case of imposing a fine. 

If we accept the theory of the absolute sovereignty of the state over 
the air, grave consequences are likely to follow to neutral states in case 
of war, for it will probably then be their duty to prevent the passage of 
air-ships of war belonging to belligerent nations and to prevent the use 
of the overlying atmosphere for the aid or benefit of either of the warring 
states. One can readily see that this would be a matter of the greatest 
difficulty. An unpleasant consequence in times of peace would be that 
states would be able to grant monopolies of aerial navigation, which 
might revive unpleasant memories of the commercial claims of certain 
maritime Powers over the seas three centuries ago. 

The conference of the Powers upon the subject of aerial navigation in 
April, 1910, at Paris, which adjourned without result after several 
months' deliberation, is said by Sir Erie Richards to have shown such a 
radical and irreconcilable difference of opinion upon the question of the 
sovereignty of the state over the air as to make progress impossible. 
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"While such reasoning as his might be very acceptable to island states 
like Great Britain, it must be obvious that to a country like, for example, 
Bolivia, surrounded entirely by other states, which could by the applica- 
tion of this doctrine be cut off from any through lines of aerial traffic 
altogether, it would be far from acceptable. If, as seems not unlikely, 
air-ships should ever cross the ocean, such a doctrine might prevent an 
air-ship from passing over the British Isles at all and make an air line as 
devious as a route by sea. The great objection to extending the right of 
private ownership into the air is that, as a practical matter, the land- 
owner has no dominion over the higher levels and never can have. The 
essential idea of property is dominion, and human rights should not even 
in theory extend beyond human power. In the same way, the dominion 
of the state can never actually be exercised over the entire air lying above 
it, and it seems a vain project for a state of any size to interdict alto- 
gether the passage of air-ships. After the full right of a state to protect 
itself and its subjects has been conceded, there remains something to be 
said for the principle of discarding all unnecessary limitations of human 
freedom and allowing the common enjoyment and use of the air. The 
great interests of mankind lie in the direction of peace, not war. After 
the necessary safeguards have been taken for the protection of the safety 
of states, we should look rather to the enlargement of human freedom and 
human intercourse, and these matters are too precious to be left to the 
absolute discretion of each particular state. It can hardly be imagined 
that a state could seriously undertake to police its entire aerial frontier 
so as to prevent the passage of air vessels. Not the frontiers alone, but 
the entire atmosphere of the country, would have to be patrolled. It 
would be just as easy to maintain a blockade of an entire nation in three 
dimensions, and it seems of little use to concede to a nation in theory a 
dominion which can never be possible in fact. The difficulty of the 
situation may perhaps be illustrated by trying with a rifle to shoot a 
bird upon the fly at night. 

We cannot help believing that the military point of view is the pre- 
vailing one with the German as well as the English jurists who have 
accepted the doctrine of absolute sovereignty, and the result reached 
is certainly one which, however desirable in times of war, must bid us 
pause in times of peace. Both the doctrine of the absolute sovereignty 
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of the air and the doctrine of the absolute freedom of the air lead to 
undesirable, not to say, impossible conclusions, and if a middle ground 
can be found which will enable states to take all measures necessary for 
their own security and yet, subject to this restriction, permit the full 
advantage of the new discovery in the way of extending human inter- 
course, and increasing the opportunities of travel and trade, it is very 
desirable. On one side we have the intense nationality and martial 
spirit of the single state, and on the other the spirit which would break 
down all artificial and unnecessary boundaries between nations and 
extend the citizenship of the world, the spirit which, cherishing no vast 
dreams of exclusive empire, looks forward rather 

Till the war drum throbs no longer and the battle flags are furled 
In the Parliament of man, the Federation of the world. 

The theory of sovereignty over the air, it seems to me, rests upon 
the facts, first, that by means of suitable cannon the underlying state 
is able by physical force to control to a great extent the use of the air 
just as in case of territorial waters; and, secondly, that the danger 
of injury from foreign vessels moving, or, for example, engaging in com- 
bat, in the air, is fully as great as that in the case of territorial waters. 
So long as the right of innocent passage is preserved to private air-ships 
of other nations under reasonable regulations for the protection of the 
underlying state, they have no real grievance, but if a nation should lie 
across an international air route and absolutely forbid the right of inno- 
cent passage, the grievance might become in future just as great as if 
such a state should undertake to close that portion of its territorial 
waters which constitutes a marine highway. 

It is difficult to justify the right of the underlying state to police the 
air, except upon the theory that it has jurisdiction over it. This is not 
inconsistent with the view of a servitude of innocent passage in the air 
of the same kind as in territorial waters. This servitude is to be sup- 
ported upon the theory that by common usage and for reasons of public 
policy innocent passage is permitted. From the time of the invention of 
the balloon, such vessels have passed over the territory of various states 
without objection, and it would be surprising to find that the matter 
gave rise to any serious question before balloons became dirigible and 
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popular fears were excited by possible dangers arising from their use for 
purposes of espionage or in war. It is true that, for the purpose of 
observation of fortifications and photographing them, the air-ship offers 
extraordinary opportunities, and it may also be used for the discovery 
of submarine mines laid for coast defense and not visible from the surface 
of the water. On the other hand, it is almost impossible that it should 
not be discovered in the work of espionage. 

The failure of the international conference of 1910 at Paris was said 
to have been on account of the attitude of certain Powers, including 
Great Britain, which desired to preserve the right to close their frontiers 
absolutely to air-ships of any nationality or all nationalities whenever it 
pleased them without the necessity of having to justify their conduct in 
so doing. The English Aerial Navigation Act of 1911 (L. R. Gen. St. 
1911, c. 4, p. 14) confers upon a Secretary of State, for the purpose of 
public protection, the right from time to time to issue orders prohibiting 
the navigation of air-ships above territory named in the order and during 
the time therein stated, and the order may be for air-ships in general or 
for the kind of air-ships described therein, and any person violating the 
Act is made subject to imprisonment for six months or a fine of 200 
pounds, or both. The prohibition may be temporary or permanent. 

In the Associated Press dispatches of March 4, 1913, it is stated: 

Under authority conferred by the aerial navigation act, the home 
secretary has issued orders prohibiting foreign military or naval air 
craft from passing over any portion of the United Kingdom or terri- 
torial waters except on invitation and by permission of the government. 

All other foreign air craft coming to the United Kingdom are required 
first to obtain clearance papers from the British consuls. Landings 
will be restricted to certain areas of the coast, where the air pilots must 
report to the authorities and obtain a permit for the continuance of the 
voyage. They are prohibited from passing over certain districts in 
which are included the military and naval stations. 

Anyone infringing the regulations, it is announced, is liable to be 
fired on, and the offense is punishable by six months' imprisonment 
or a fine of $1,000. Aeronauts guilty of espionage are liable to seven 
years' penal servitude. 

If these orders are correctly stated, they might be sustained, not only 
upon the theory of the absolute sovereignty of the air, but also upon the 
theory that the regulations are restrictions for the proper policing of 
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innocent passage, while the right to exclude military or naval air craft 
would be everywhere conceded. The action of the British authorities 
would of course not necessarily express the rule which will ultimately 
be established in international law. 

A memorandum of the rules promulgated under the English Aerial 
Navigation Act of 1911 will also be found in the New York Nation, 
Volume 96, No. 2491, p. 302, issue of March 27, 1913. The concluding 
comment of the editor is "No foreigner yet heard of would be brave 
enough to run the gauntlet of these regulations." At least they produce 
the impression that England is not at home to callers by air. The most 
reasonable prospect for the amelioration of severe rules lies in the dis- 
covery of a way to make international aerial navigation commercially 
profitable. I have more hope in the activities of an enterprising air-ship 
company than in a declaration of the rights of man. 

The progress of legislation over the air goes on in various countries. 
As early as March 12, 1909, the French Minister of the Interior issued a 
circular to local officials prescribing the action to be taken in case of 
the landing of foreign balloons within their respective territorial 
divisions. 

According to press dispatches of May 10, 1913, important new legis- 
lation has been approved by the French Cabinet, and is to be brought 
before the Chamber of Deputies. 

In foreign countries the practice is coming in vogue of forbidding the 
passage of air craft over a city at a time when crowds will be gathered 
there, as in case of a royal visit or a public procession. 

The earliest American "Act concerning the registration, numbering 
and use of air-ships and the licensing of operators thereof" was the 
Connecticut statute drafted by Governor Baldwin and approved June 8, 
1911 (Conn. Pub. Acts, 1911, p. 1348). It forbids under penalty of fine 
or imprisonment, or both, aviation from one point within the State to 
another except by licensed operators, requires registration of each air- 
ship, the carriage of the registration certificate, and a display of its 
number in figures not less than three feet in height, provides for exam- 
ination for license, but for the recognition of licenses already issued by 
competent societies, and for the revocation of licenses, and allows non- 
residents licensed and having air-ships registered in the states where 
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they reside to fly ten days in a year in Connecticut without a license. 
The liability clause (Sec. 11) is as follows: 

Every aeronaut shall be responsible for all damages suffered in this 
State by any person from injuries caused by any voyage in an air-ship 
directed by such aeronaut; and if he be the agent or employee of an- 
other in making such voyage his principal or employer shall be re- 
sponsible for such damage. 

When aeroplanes become as plentiful as blackberries, Connecticut will 
be found prepared. Upon the questions whether an aerial robber is a 
pirate, and whether an air-ship falls within the admiralty and maritime 
jurisdiction of the United States, the statute naturally gives us no light. 

By the Massachusetts Act of May 17, 1913, to regulate the use of air 
craft, provision is made for the license of aviators upon satisfactory 
examination and after registration. The duty is imposed of showing 
the registered number in numerals not less than two feet high. Rules 
of the air are prescribed for meeting head on, meeting obliquely, and 
overtaking, corresponding with the marine practice. Air machines are 
forbidden to fly over municipalities except at prescribed altitudes, or to 
fly over crowds of people. An aviator is held liable for injury resulting 
from his flying, unless he can demonstrate that he has taken every 
reasonable precaution to prevent such injury. 

Throwing or dropping missiles without special permission is forbidden, 
as is also landing upon public property without permisssion. 

The Act does not apply to military aviators while in service. Licenses 
of other States are recognized for a period not exceeding ten consecutive 
days. Violation of the Act is punishable by fine of not more than five 
hundred dollars and imprisonment not more than six months, or both. 

There appear to be very few cases in English or American books upon 
the liability of aviators. 

In the celebrated case of Guille v. Swan, 19 John (N. Y.) 381 (1822), 
Guille descended into Swan's garden, his body hanging out of the car 
of the balloon in a very perilous situation, and called for help. The 
balloon as it descended dragged over potatoes and radishes about thirty 
feet before Guille was taken out. About two hundred persons broke into 
Swan's garden through the fences, beating down the vegetables and 
flowers. Swan brought an action of trespass and the court held that 
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Guille was responsible for the acts of the crowd in treading down and 
destroying the vegetables and flowers. The court said that Guille ought 
to have foreseen and be responsible for what happened since it was likely 
to occur, and also that his perilous position and cries were equivalent to 
a request to the crowd to follow him. 

There is a Scotch case the facts of which are much like those of Guille 
v. Swan. It is Scott's Trustees v. Moss, 17 Ct. of Session (4th series) 32 
(1889). In this case, the defendant, who was not the aeronaut but the 
occupant of a recreation ground, had advertised a descent of a parachute. 
The descent occurred upon a farm adjoining and a crowd, which had 
not been in the recreation ground, rushed in and trampled a field of 
turnips where the parachute descended. It was held the action would 
lie, if the occurrence was the natural and probable result of the defend- 
ant's acts. 

In the Green Bag for August 1911 (Vol. 23, p. 398), will be found a 
translation of a short but very interesting article by Professor Hans 
Sperl setting forth the prevailing theory in Germany that the state is 
unrestrained sovereign over the air above, but accepting in the main 
the analogy of territorial waters, and supporting the absolute liability 
of aviators for all damage caused by them, without regard to negligence. 
I make the following quotation from this article: 

A very remarkable case was brought up in the Belgian Chamber of 
Deputies in June, 1909, by the Minister of Justice, Lantsheere. Near 
a small town a balloon began to collapse from loss of gas. The pilot, 
seeing himself forced to land, chose for himself an open space beyond 
the town. As he flew just above the roofs of the houses, with his ropes 
dragging in the streets, the inhabitants, supposing he wished to be 
drawn down, seized the ropes. The aeronaut cried to them to release 
him; his cries were not understood, were assumed to be cries for help, 
and the townsmen pulled the balloon to the earth. The pilot was forced 
to open his valve to release the gas. In the second story of a house in 
the narrow street a man was smoking; his cigarette ignited the escaping 
gas, and there was an explosion, with dead, wounded and destruction 
of property. The court compelled the aeronaut to pay all damages, 
because he was held responsible for the accident. 

It is not unlikely that when the art of aviation is perfected, and air 
craft become a familiar sight, we shall cease to treat the owner of an air- 
ship as if he kept a wild animal. I do not see why aeroplanes should be 
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put in a different class from automobiles, whose operators exact a much 
heavier toll of life and limb from the public. 

Since the days of Darius Green, that ill-fated pioneer in American 
aviation whose exploits are celebrated in the genial verse of Trowbridge, 
it has been well known that the chief difficulty about flying is alighting. 
Having for some time hovered lightly over this great subject, sustained 
chiefly by your good will and courteous attention, I have now the ancient 
trouble about terminals. I will deflate at once, hoping for better fortune 
than the Belgian aeronaut who suffered at the hands of his friends first 
an explosion and then a lawsuit. 3 

Blewett Lee. 

3 To the literature mentioned in this article should be added Essai sur la Navigation 
Aerienne en droit Interne el International, by Dr. Henri Guib6, published in 1912. 
This work contains an admirable discussion of the various theories which have been 
put forward upon the subject, and the author supports the view of the sovereignty of 
the underlying state subject to a servitude of the innocent passage of air ships. 

The following item which appears in the London Times (Weekly Edition) of 
August 1, 1913, at page 622, may also be of interest: 

"A Franco-German convention has been signed with a view to regulating air 
traffic between the two countries. Private aircraft will be at liberty to cross the 
frontiers, save in districts of military importance. State aircraft may cross only on 
authorization of the other state. If a military aircraft is foreed over the frontier by 
weather it is to come down at once and report to the nearest military authority. In 
these circumstances extra-territorial advantages will be granted to the distressed air- 
craft, and it may not be detained." 



